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Mario Mariniello, European Antitrust Control and Standard Setting, Bruegel Working Paper Series (2013)

“While hold-up abuses are rather intuitive, it may be difficult to understand why a patent holder could suffer
from an abuse, given that it is often presumed to hold monopoly power if controlling a patent deemed essential
to access the standard technology. It would be erroneous though to believe that expost the adoption of a
standard the patent holder has always full bargaining power. First of all, a patent may simply deemed not valid.
... Besides patent validity, a patent holder may face a number of other constraints, particularly when negotiating
with a company holding a high share of the downstream market.”

Colleen V. Chien, 'Holding Up' and 'Holding Out', Santa Clara Univ. Legal Studies Research Paper No. 19-
13 (2013)

“While hold-up worries about patent holders wielding undue leverage, hold-out is concerned with the opposite
— that implementers (most often manufacturers) wield undue leverage, allowing them to use standards-
essential patents and not pay for them. For example the manufacturer may argue that they don’t need a license
because the patent is invalid or non-infringed because it is not truly essential. Or they may use the technology
without paying “under the guise that the patent owner’s offers to license were not fair or reasonable. The
patent owner is therefore forced to defend its rights through expensive litigation.”

Gregor Langus, Vilen Lipatov and Damien Neven, Standard essential patents: who is really holding up
(and when)?, Jnl of Competition Law & Economics 9 (2): 253-284(2013)

“The authors thus find that the one-sided FRAND commitment solves the manufacturer hold up problem but
does not solve the potential hold up of the innovator and can thus retard innovation. The commitment has an
ambiguous effect on incremental welfare in comparison to the benchmark situation in which there is no prior
commitment. In other words, the FRAND commitment solves the hold up problem at the expense of making the
reverse hold up worse and welfare might be reduced overall.”
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“ex ante licensing negotiations would require firms to completely
overhaul how they participate in SSOs. Currently, firms are typically
represented at SSOs by technical experts who focus on selecting the
best technology for a standard, not on negotiating licensing terms.
Multilateral ex ante negotiations would likely require lawyers and
business and marketing personnel to also participate in the process.
Such participation would likely increase the costs and lengthen the
already significant amount of time that it takes to adopt a standard,
which may dissuade some firms from participating.”
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« [J&3X] “The several courts having jurisdiction of cases under this title may grant
injunctions in accordance with the principles of equity to prevent the violation of
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eBay: B E S & FIR | eBay, Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006)
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Apple Inc. v. Motorola Inc., 869 F.Supp. 2d 901, 914 (N.D. Ill. 2012).
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Samsung »f Apple Inc. (CERTAIN ELECTRONIC DEVICES, INCLUDING WIRELESS
COMMUNICATION DEVICES, PORTABLE MUSIC AND DATA PROCESSING DEVICES, AND
TABLET COMPUTER, USITC Inv. No. 337-TA-794, 2013 WL 2453722 )
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mildly, to see why a permanent injunction should be granted in this case at all or
indeed any injunction. It seems to me a classic case for consideration of the Shelfer
criteria, given those circumstances. You are willing to give a licence. Nokia wants a
licence. You cannot agree on the terms. They will be determined. There will then be

a licence. In those circumstances for a non-trading entity to get an injunction seems

to me quite extraordinary.” 45



ABABEDSEH ~F504 8

Samsung v Apple (District Court of The Hague, March 14, 2012, doc. no. 400367/HA
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Motorola's injunctive claim,
| don't see how, given
FRAND, | would be justified
in enjoining Apple from
infringing the '898 unless
Apple refuses to pay a
royalty that meets the
FRAND requirement.”

[’ij'JZ] | am very
uncertain, to put it mildly,
to see why a permanent
[ injunction should be
4 granted in this case at all or
indeed any injunction. It
seems to me a classic case
for consideration of the
Shelfer criteria, given those

&ircu mstances.
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http://europa.eu/rapid/press-release IP-13-971 en.htm
BRI I SR FT & = Vice President Joaquin Almunia® R #%
http://europa.eu/rapid/press-release SPEECH-13-1042 en.htm
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(Complaint, In the Matter of 4, (DOJ and USPTO “Policy

Statement on Remedies for
~Standards-Essential Patents subject to
i S;?oluntary F/RAND Commitments”
{Jan 8, 2013)

Motorola Mobility LLC and Google N\
Inc., File No. 121-0120, July 23; gQ/],3.) |

L E8D0J-USPTOELE A £t “Finally, determinations on the appropriate remedy in
cases involving F/RAND- encumbered, standards-essential patents should be made
against the backdrop of promoting both appropriate compensation to patent holders
and strong incentives for innovators to participate in standards-setting activities.”




KEIZE T HEROK;

DOJ and USPTO “Policy Statement on Remedies for Standards-Essential
Patents subject to Voluntary F/RAND Commitments” (Jan 8, 2013)

« BIREL T, BEABKRIZE T HFRANDSA U ATl EE 2 HF

— “In light of these and other potential benefits, the United States continues to
encourage systems that support voluntary F/RAND licensing—both domestically
and abroad—rather than the imposition of one-size-fits-all mandates for royalty-
free or below-market licensing, which would undermine the effectiveness of the
standardization process and incentives for innovation.”

¢ YIN—R-FR—I)LF 7Y T DIZEEZFEIZEED D, FRANDEE XL TUL V=
BETHOTH ELEFEREDITENRDOONBIRETEEEHHET S,

— “This is not to say that consideration of the public interest factors set out in the
statute would always counsel against the issuance of an exclusion order to
address infringement of a F/RAND-encumbered, standards-essential patent. An
exclusion order may still be an appropriate remedy in some circumstances, such
as where the putative licensee is unable or refuses to take a F/RAND license and is
acting outside the scope of the patent holder’s commitment to license on F/RAND
terms. For example, if a putative licensee refuses to pay what has been
determined to be a F/RAND royalty, or refuses to engage in a negotiation to
determine F/RAND terms, an exclusion order could be appropriate. ”
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DOJ and USPTO “Policy Statement on Remedies for Standards-Essential
Patents subject to Voluntary F/RAND Commitments” (Jan 8, 2013)
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— “Although, as described above, an exclusion order for infringement of F/RAND-
encumbered patents essential to a standard may be appropriate in some
circumstances, we believe that, depending on the facts of individual cases, the
public interest may preclude the issuance of an exclusion order in cases where
the infringer is acting within the scope of the patent holder’s F/RAND
commitment and is able, and has not refused, to license on F/RAND terms.”

[£%&] FTCEGoogleMRIE TR (2013.07.24)
http://www.ftc.gov/enforcement/cases-and-
proceedings/cases/2013/07/motorola-mobility-lic-and-google-inc-matter
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