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Campbell v. Acuff-Rose Music. Inc.

Cite as: 510 U. 8. 569 (1994) 579
Opinion of the Court

ing, and the like, see §107. _The central purpose of this in-
vestigation 18 to see, in Justice Story’s words, whether the
new work merely “supersedels] the objects” of the original
creation, Folsom v. Marsh, supra, at 348; accord, Harper & t -
: S T Lt LI ransformative®
Row, supra, at 562 (“supplanting” the original), or instead Eﬁ

adds something new, with a further purpose or different

character, altering the first with new expression, meaning,
or message; it asks, in other words, whether and to what
extent the new work 1s “transformative.” Leval 1111. Al-
though such transformative use is not absolutely necessary
for a finding of fair use, Sony, supra, at 455, n. 40, the goal
of copyright, to promote science and the arts, iz generally
furthered by the creation of transformative works. Such
works thus lie at the heart of the fair use doctrine’s guaran-
tee of breathing space within the confines of copyright, see,
e. g., Sony, supra, at 478-480 (BLACKMUN, J., dissenting), and :
thg m{}reytral?sfﬂrmative the new work, the less will %E the transformative&
significance of other factors, like commercialism, that may b DER DR
weigh against a finding of fair use.




SERHIHI(2)

Authors Guild, Inc. v. Hathitrust

1 ort: C ir actor 1s whether . i
An important focus of the first factor is whether the use is
“transformative.” A use is transformative if it does something more

than repackage or republish the original copyrighted work. The

inquiry is whether the work “adds something new, with a further transformative
purpose or different character, altering the first with new @E%@*ﬁ E
expression, meaning or message.... Campbell, 510 US. at 579

(citing Leval, 103 HARV. L. REv. at 1111). “[T]he more transformative

the new work, the less will be the significance of other factors ...

1986). “[T)he extent of permissible copying varies with the purpose
and character of the use.” Campbell, 510 U.S. at 586-87. The crux of
the inquiry is whether “no more was taken than necessary.” Id. at

589. For some purposes, it may be necessary to copy the entire
copyrighted work, in which case Factor Three does not weigh
against a finding of fair use. See Bill Graham Archives, 448 F.3d at 613

EINERDRE



SERHIHI(3)

Brownmark Films, LLC v. Comedy Partners

Despite Brownmark’s assertions to the contrary, the only
two pieces of evidence needed to decide the question

of fair use in this case are the original version of WWITB

and the episode at issue. Brownmark’s copyright infringe-

ment claim in its amended complaint was limited to
the distribution of one episode on television, South

Park’s website, iTunes and Amazon.com, and DVD and

transformativet& st M Fix
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Harper & Row Publishers, Inc. v. Nation Enters.

The fact that a publication was commercial as opposed to nonprofit is a separate factor that tends to weigh against a finding
of fair use. "[Elvery commercial use of copyrighted material is presumptively an unfair exploitation of the monaopoly privilege
that belongs to the owner of the copyright.” Sony Corp. of America v. Universal City Studios, Inc, 464 U .5, at 457 _ In arguing
that the purpose of news reporting is not purely commercial, The Nation misses the point entirely. The crux of the
profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether the user stands to profit
from exploitation of the copyrighted material without paying the customary price. See Roy Export Co. Establishment v.

Columbia Broadcasting System, Inc., 503 F. Supp., at 1144; 3 Nimmer 13.05[A]1.,at 13-71, n. 25.3. 'E."*U/QF'E"*UU) EE“G)*?(’D

The fact that a work is unpublished is a critical element of its "nature.” 3 Nimmer 13.05[A]; Comment, 58 St. John's L. Rev., at
613. Our prior discussion establishes that the scope of fair use is narrower with respect to unpublished works. While even
substantial quotations might qualify as fair use in a review of a published work or a news account of a speech that had been
deliverad to the public or disseminated to the press, see House Report, at 65, the author’s right to control the first public
appearance of his expression weighs against such use of the work before its release. The right of first publication
encompasses not only the choice whether to publish at all, but also the choices of when, where, and in what form first to

publish a work. XE=DEEVIBEVTRADOHRDEFNEETHLH L

Effect on the Market. Finally, the Act focuses on "the effect of the use upon the potential market for or value of the
copyrighted work." This last factor is undoubtedly the single most important element of fair use. @ See 3 Nimmer 13.05[A], at
13-76, and cases cited therein. "Fair use, when properly applied, is limited to copying by others which [471 LS. 532 567] does
not materially impair the marketability of the work which is copied.” 1 Nimmer 1.10[D], at 1-87. The tr|al court found not

SEZ FADERDEEM
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Rentmeester v. Nike, Inc.

with the other choices Rentmeester made with respect to
lighting, camera angle, depth of field, and selection of
forcground and background elements—resulted 1n a photo
with many non-standard elements. Rentmeester’s selection
and arrangement of those elements produced an 1mage
entitled to the broadest protection a photograph can receive.

EEDEFREOESDHIMER
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Monge v. Maya Magazines, Inc.

[10] Photos are generally viewed as creative. aesthefic
expressions of a scene or image and have long been the sub- BEEDZE{EMELTHDEFIDES
ject of copyright. See 17 U.S.C. § 102(a)(5) (extending copy-
right protection to “pictorial, graphic. and sculptural works™).
In the seminal case protecting photos, the Supreme Court held
that a photographic portrait of Oscar Wilde was entitled to
copyright protection because of various creative elements
employed by the photographer. Burrow-Giles Lithographic
Co. v. Sarony. 111 U.S. 53. 61 (1884). Although the Court
expressly declined to rule on whether “the ordinary produc-
tion of a photograph™ necessarily exhibits v
ity to claim copyright. id. at 59. our court I

Admittedly. the point-and-shoot images here are hardly the
T dividual phot it oht protect; work of famous photographers like Richard Avedon. Diane
E, ;’1 e SE 1o (;5 ,lf_” Icop }zﬁl Fp,lg T{}i Arbus. or Annie Liebovitz. But neither are they entirely fac-
ORI 1. SRVY SPIFHS, IIC. 223 L0 1Vt al in nature. as Maya argues._Simply because a photo docu-
2000) (“Indeed. the idea that photograph | A T L
. ‘ ST = “r.oments an event does not turn a pictorial representation into a
[copyright] protection reflects a longstandi: —— _ — — -
American law.”). — '
) Photos that we now regard as iconic often document an event
—whether the flight of the Wright Brothers” airplane. the sail-
or’s kiss in Times Square on V-J Day. the first landing on the
moon, or the fall of the Berlin Wall. See generally
Protos THAT CHANGED THE WoRLD (Prestel Verlag 2000).




SERHIBI(7)

Ringgold v. Black Entm’t Television, Inc.

In considering whether a visual work has been "supplant [ed]"” by its use in a movie or a
television program, care must be taken not to draw too close an analogy to copying of
written works. When all or a substantial portion of text that contains protectable
expression is included in another work, solely to convey the original text to the reader
without adding any comment or criticism, the second work may be said to have
supplanted the original because a reader of the second work has little reason to buy a
copy of the original. Although some books and other writings are profitably reread, their
basic market is the one-time reader. By contrast, visual works are created, and sold or

licensed, usually for repetitive viewing. Thus, the fact that the episode of ROC does not

XEZDEFEMELRLT, EDVa7LEEMIRELTEESI S RADIERH



E & HIH1(8)

Campbell v. Acuff-Rose Music. Inc. (B#§)

The fourth fair use factor is “the effect of the use upon
the potential market for or value of the copyrighted work.”
§107(4). It requires courts to consider not only the extent
of market harm caused by the particular actions of the al-
leged infringer, but also “whether unrestricted and wide-
spread conduct of the sort engaged in by the defendant . . . FINDERDOHE
would result in a substantially adverse impact on the poten-
tial market” for the original. Nimmer § 13.05[A][4], p. 13-
102.61 (footnote omitted); accord, Harper & Row, 471 U. S,,
at 569; Senate Report, p. 65; Folsom v. Marsh, 9 F. Cas., at

(home copying of television programming). In the former
circumstances, what Sony said simply makes common sense:
when a commercial use amounts to mere duplication of the
entirety of an original, it clearly “supersede[s] the objects,” FADEROBME
Folsom v. Marsh, supra, at 348, of the original and serves as
a market replacement for it, making it likely that cognizable
market harm to the original will oceur. Sony, supra, at 451.




HhEFIR EARHHIR D LB (1)

E1DER
SR A 44 3R
transformativehH» BEER UEBIZE LT transformative T LY, EED#&
transformative T#®H 5, BRERE ZH-o1=1f1+, a>TIU X kIC
DHEEFHIZCO—DILHMRERDEF ELZEITK>TESRMIZES2
M9 5HH, FHETHALY,
GEE OISR RN BERNTEL, S ELZELE BEHNTHD, BEMTEINX
EFEELTUOELVD G, IORER MY I EBEROEER
EDAHUNIFERB =5,
= WAN EEThH-oT-, 72 71—R ZEETHhHH-HzELTH, 77
[CIEEANLGEEBEER, A—RDEFGBEERICES
A AW
i o Jx71—ADRBEIZHF TJx7A—RADRBEIZFFI



HhEFR EARH-HIR D LB (2)

F20EXR
HhER AR A f 3R
EZEEYDMHEE EMENLGTERIIEATLSD., EVEEEDOREDOTR, £<
EROHEHF DM (745 L DEMEREIRICK YIREHE®D
AE—HY) OFENHEE OFy— 3 onHREIZRZBHD
TH-of-, CIFEL-TLVAS,
TN LLBID H AR NREFHTHOI=CEIFT ESa7ILEEYIIRESINSD
TF1—XDBFEIZHHIZIFE HEBEDOEOHIZHRFEEINBD=H.
5 <, NRKEFATHOI=-CEIETT7
A—RDNBEICIFERIZIE=S
MUY
-+ =A\

i & Jx71—RADAEFEIZHF TJT 71— RADRFEIZFF




B IR EA R D LR (3)

EINDER
MBI AR
RS D& BET2AOLEYBS LIS BbERNGHMEERERLTL
YIRS LT EGEYGEL), 5. FEROTH T bESIE
Sl
EROEH VHOWBEEOBMEBAT B CRELESEXIET Y —
B LA o 7 S 4 & Y AQEETEIELER

FTARENTET-,
G e JI 71— RADEFEIZEF T 71— RADEFEIZFF




HhEFIR EARHHIR D LR (4)

FADER

B HIR A IR

FADBRRDERE HRUOVEGLTIT71—A0EM FBREL
?%%E%@E%(%%ﬁﬂ
gl (4) )

AR EZE DR FELALY BEXRMERANEBRHN TGS
(X, TISDEZERAD TR HE
EMNEIC 1=, RITWELZLY
W, o4 (ERAD-HDFE
FEFEEDIIMAIRE S =

SERICEENRTES TBICEENLGVW EOREN  THIEHEORME LS AL, £

nt=2 & A LZS5E5X, BmEMICHRINGT
BEEMIFIDERZIFEAE
RRTEHWNZEICHY, £L<

AN

e A Jx71—ADEFEIZHF TJT1 71— RADRFEIZFF



END




