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— K[E4FEFEK27155(a) 35U.5.C. §271(a)
“Except as otherwise provided in this title, whoever without
authority makes, uses, offers to sell, or sells any patented
invention, within the United States, or imports into the United
States any patented invention during the term of the patent
therefor, infringes the patent.”
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17 U.S.C. § 109(a) "Notwithstanding the provisions of section 106(3), the
owner of a particular copy or phonorecord lawfully made under this title . .
entitled, without the authority of the copyright owner, to sell or otherwise
dispose of the possession of that copy or phonorecord."

.S

o KEHFRFRICITERBDIREGL, FIFLE,

— IZ(X. Quanta Computer, Inc. v. LG Electronics, Inc., 533 U.S. at 621:
“For over 150 years this Court has applied the doctrine of patent exhaustion to

limit the patent rights that survive the initial authorized sale of a patented
item.”
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Mosantoft 3! Roundup Ready® soybean
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Monsanto Technology Agreement
(FFEF 51 AEHY)

* Monsantodk Y Roundup Ready® soybeanDFEZXEEA T HIZ(E. R D
[ Monsanto Technology Agreement] (limited use license) Z#Ffa L& (T
A=Y A AW

o EZEHDlapplicable patents|IZIF6054F3F . 247E4FEF MBI SN B, @
(D the licensed grower agrees:

(1) “to use the seed containing Monsanto gene technologies for planting
a commercial crop only in a single season’’;

(2) “to not supply any of this seed to any other person or entity for
planting”’;

(3) “to not save any crop produced from this seed for replanting, or
supply saved seed to anyone for replanting’’; and

(4) “to not use this seed or provide it to anyone for crop breeding,
research, generation of herbicide registration data, or seed production.”
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Monsanto Technology Agreement
(FFEF 512 A1)

o FEZEHIE. BALIEREBIZDE1NZRIZB>TE[ITTESHE
FZEHH, REFINDOMHEISINFEZDIEICD#EARIND
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— INFELEMIE. BOBRAELTEET . S EREICSHT 5 (Y
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— INELEAEZEXZDEMDEOHIZRELEZY. XE=D M BRITIRE
FHILIEERHONTLNVEA ST

« ERIFMEMDI=6HI"Monsantok W HE S — X Roundup
Ready soybeanZBE AL ITN LG S5EA o1,

« {HLCAFCHI;R “Monsanto authorizes growers to sell second-
generation seed to local grain elevators as a commodity,
without requiring growers to place restrictions on grain
elevators’ subsequent sales of that seed.”
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1Z=: Monsanto > Bowman-> ®WYIEE

EZF: 199FIC. KEZBMEEMISEA REFZFE. RRE
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ETEMBALTIIBRERIZELILET., FFREL T, Roundup Ready®
soybeanZERIL . 11T &&R(T5 (&FET8ED),

2Z: Monsanto> EZFX > YWEE - Bowman




Monsanto=E 5&/ Bowmanfn F

Monsanto

20075108 . BowmanMD2ZH D{EfTIFHITAIZDE. B2
DHEHFIERTZEE

I.l'

Bowmank
(B> TE-RBZFHEASGELHDERMNETRIZOLHZEDAIA
2L\ ! Monsanto$5&F (4. prior authorized salelZ&>T/EHR
LTLa!L]

Fi
- FHRALLIKEREZ—MHENoMREHLTLISBALIZER
(X, FFEFHER DEFELGLICHZREZ A LINETEDD .

- MERBREEBELTCBAL-B2ENTIEFEEMLEBSIC.
[EEFEDERINBOONDZDOMIHBEELS,

10



=/ =/\ Z

S ENOF D

o EFHIEL: Bowman < Monsanto
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« EHSE: HEFFIRZEZZFH (Bowman < Monsanto)
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“The fact that a patented technology can replicate itself does
not give a purchaser the right to use replicated copies of the
technology. Applying the first sale doctrine to subsequent
generations of self-replicating technology would eviscerate the
rights of the patent holder.” Scruggs, 459 F.3d at 1336.

— TusellZlE. EEMICHLWLVBDZELEFZEET
The right to use “do[es] not include the right to construct an
essentially new article on the template of the original, for the
right to make the article remains with the patentee.” Jazz Photo
Corp. v. Int’l Trade Comm’n, 264 F.3d 1094, 1102 (Fed.Cir. 2001).




B =2k HIiR  (Justice Elena Kagan)

. gggaott'. 4 New York City (R, FELTEH/N\—rF—, 8. /NERE
all
« 1981 Princeton, BA(FERE5F), summa cum laude

* 1983 Worcester College, Oxford, M. Phil (Daniel M. Sachs Graduating
Fellow scholarship)

e 1986 Harvard Law School, JD, magna cum laude, supervising editor of the
Harvard Law Review

e 1986 clerkship for Judge Abner Mikva of the U.S. Court of Appeals

e 1987 clerkship for Justice Thurgood Marshall of the Supreme Court

e 19887 2k DCAOWilliams & Connolly[ZTFHE T EL TIERMFE
« 1991 University of Chicago Law SchoolZ#% (1995 tenured)

* 1995 Bill Clinton Kt i M Associate Counsel (D512, Deputy Assistant to
the President for Domestic Policy. &[ZZ M. Deputy Director of the
Domestic Policy Council)

e 1999 H)arvard Law School & B #i#% . (2001%#%. 2003 Dean of the Law
School

¢ 20097 A)NERERFFETE (solicitor general)
¢ 2010 ZEEFIE
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=R (Justice Elena Kagan)

* “[T]he purchaser of the [patented] machine. .. does not acquire
any right to construct another machine either for his own use or to
be vended to another.” Mitchell v. Hawley, 16 Wall. 544, 548
(1873);...”

... Thatis because the patent holder has “received his reward” only
for the actual article sold, and not for subsequent recreations of it.
Univis, 316 U. S., at 251. If the purchaser of that article could make
and sell endless copies, the patent would effectively protect the
invention for just a single sale.

* Under the patent exhaustion doctrine, Bowman could resell the
patented soybeans he purchased from the grain elevator; so too he
could consume the beans himself or feed them to his animals. ....
But the exhaustion doctrine does not enable Bowman to make
additional patented soybeans without Monsanto’s permission
(either express or implied).




=R (Justice Elena Kagan)

* if simple copying were a protected use, a patent would plummet in
value after the first sale of the first item containing the invention.
The undiluted patent monopoly, it might be said, would extend not
for 20 years (as the Patent Act promises), but for only one
transaction. And that would result in less incentive for innovation
than Congress wanted. Hence our repeated insistence that
exhaustion applies only to the particular item sold, and not to
reproductions.

(3% )Supreme Court ABEFIRECEX LY

J. Ginsburg “The exhaustion doctrine was shaped with the idea of an
article: There was an article that you could use and then you use it and
it’s used up. But we haven’t applied the exhaustion doctrine when you
create a copy of the original.”
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* “Our holding today is limited — addressing the situation before
us, rather than every one involving a self-replicating product.”

- BERIL, OBREALNTIE UTAELRDELODG,
TNLIZDOVTRFIRARIFHNZ EX B

ﬂ%%nnmgaﬁ "75‘%0)%:1:10) FOara— LR IEE
R L Ty L) S *
@

F1=B 2 & M lincidental in using the item for another purpose.
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(B%F) KEZEEEE1175(a)

17 U.S.C. § 117(a)(1)

(a) Making of Additional Copy or Adaptation by Owner of Copy.—
Notwithstanding the provisions of section 106, it is not an infringement for
the owner of a copy of a computer program to make or authorize the
making of another copy or adaptation of that computer program provided:

— (1) that such a new copy or adaptation is created as an essential step in the
utilization of the computer program in conjunction with a machine and that it
is used in no other manner,
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Bowman v. Monsanto /M &

KEEEFEDERBICEWLTIE., NIk >TERZHIETE
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MNRELEEE. RkETIEHDWREENA LSRR SICRELRT
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B =&L T, CAFCHI;RMallinckrodt Inc. v. Medipart, Inc., 976F.2d
700 (Fed. Cir. 1992) [RRXS54/K]
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(&%) Mallinckrodt Inc. v. Medipart,
Inc., 976F.2d 700 (Fed. Cir. 1992)

53)
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M RRICHRFTELT=# 35 (21X Single use only 1 ED SR IL, T
[Z B Z{T(F7=Medipart(&. 1[E]$20T. Mallinckrodt#% 25 % J& f5t
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(&%) Mallinckrodt Inc. v. Medipart,
Inc., 976F.2d 700 (Fed. Cir. 1992)

FIR) ERGROBERAEL

Patentees may limit the applicability of the exhaustion doctrine
by placing conditions on sale of patented products. If the sale of
a product is “validly conditioned under applicable law such as
the law governing sales and licenses,” there is no exhaustion.

# MonsantofEER B HIRIZE WLV THEARHREZFHLYTMonsanto
f5ER2 S LViEL =Monsanto v. McFarling, 302 F.3d 1291 (Fed. Cir.
2002)IZE Bo — A E&FIRIE. MallinckrodtHZRANDE
Rz,
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* Bloomer v. McQuewan, 55 U.S. (14 How.) 539 (1852)

* Bloomer v. Millinger, 68 U.S. (1 Wall.) 340 (1864)

e Adams v. Burke (1873)

* Keeler v. Standard Folding-Bed Co. (1895)

e Henry v. A.B. Dick Co. (1912)

* Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917)
* General Talking Pictures v. Western Electric, 304 U.S. 175 (1938)

* General Talking Pictures v. Western Electric, 305 U.S. 124 (1938)

e United States v. Univis Lens Co., 316 U.S. 241 (1942)
— Makkinckrodt v. Medipart, 976 F. 2d 700 (Fed. Cir 1992)

— Jazz Photo v. U.S. International Trade Commission, 59 USPQ 2d 1907 (Fed. Cir.
2001)

e Quanta Computer v. LG Electronics, 128 S. Ct. 2109 (2008)

— Transcore v. Electronic Transaction Consultants, 563 F.3d 1271 (Fed. Cir. 2009)
— Monsanto v. Bowman, 657 F.3d 1341 (Fed. Cir. 2011)

* Bowman v. Monsanto, 569 U.S. (2013)
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Quanta Computer v. LG Electronics
(BEFE)

e IntellZv/o070tvyY (CPU) RUFv Tt vhDEE -
559 B, Intel ELGEREIZIX$FEF I/ O R U R BN EFEE, BY
OXLUABHIZLHT, IntellZ LEE~vro07avyH RN
Fy Tt ybDEE - RFEICHEILGEREF D EREFHFAEINT
L=,

LGE ---> Intel 2 Quanta 2 T ra—4—

T4t R =g EE
& (AoTILEGE
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The License Agreement authorizes Intel to "'make, use, sell (directly or indirectly),
offer to sell, import or otherwise dispose of'" its own products practicing the LGE
Patents.



Quanta Computer v. LG Electronics
(BHEDXE)

o LGERUWIntelDBELE=ZFIIRLTHAEHEICEATHTM
TUORTHFELTVWLGNWIEZHER T HRTE (51 REH)
no license “is granted by either party hereto . . . to any third party for the
combination by a third party of Licensed Products of either party with items,
components, or the like acquired . . . from sources other than a party hereto,
or for the use, import, offer for sale or sale of such combination.”

o JARTAEL R EILRZFHEE SN T=-Master Agreement
— IntelDEMBINZETH
Intel agreed to give written notice to its own customers informing them

that, .... the license "does not extend, expressly or by implication, to any
product that you make by combining an Intel product with any non-Intel

product."

— MA&ELAIZIBR T4 )LRBERIZARLY
"a breach of this Agreement shall have no effect on and shall not be

grounds for termination of the Patent License."




Quanta Computer v. LG Electronics

(BXE)

OB 1 —3—%#8ERFE9 HQuantald. Intel&kY EEE< A
on7AatyH (CPU) RUFYTEVhEE A, TDIEIZ,
Inteld& Y £ EEMaster Agreement|ZED<E®BEHNEZZ 5, IZ
LMY | Quantald. EiCIntel & FAZx IEIntel B ZTHS
AEYONREAAEHETaAVE1—4—F8E, YixEl
& [ELGED RE4FEFIEZTE T, LTE. QuantaZz RNFHFEFRE
TiEsRo

LGE ---> Intel 2 Quanta 2 T ra—4—
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Quanta Computer v. LG Electronics
(3. Intel®D BR5E [ authorized sale [[Zdh -5 HY)

e Quanta¥l;R(LXUniviszBIHL DD JHERMNELADIL. FFEF
AN RDOT-5EE D HET S (Exhaustion is triggered only
by a sale authorized by the patent holder. Univis, 316 U.S., at
249)

e LGEEIE: IntelDBER5EANauthorized sale]IZ&HT=57%50Y

." General Talking Pictures v. Western Electric, 304 U.S. 175 (1938),
[G1305 U.S. 124 (1938) [RATAK]

[ General Talking Pictures[@l#k. IntelldQuantalZxtL T, ZD WA HHE
PRIGLEEEHL TULV=RYAIXTELZL (Intel & G D FEIntel B fn & D FH
HENHE)]




(Z%) General Talking Pictures v.
Western Electric, 304 U.S. 175 (1938)
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ATRTD T V712 5 EF oM R IFFARIFEAICRES
N TULV=&EZ A ("To manufacture . . . and to sell only for radio
amateur reception, radio experimental reception and radio
broadcast reception....") . 94t —IL, HXSIM1tU X
[CEDERELET7UIEEABMTERSE, 510> —R
UERFESEEBICATRTD AV ADFAIERIZRESNT
WN=C&EF R

AT&T ---> Licensee > General Talking Pictures
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(Z%) General Talking Pictures v.
Western Electric, 304 U.S. 175 (1938)

F|iR)

. HRADERAGL, S —ITETHT LT TEH
BRI THRFET HIERMELY,

 The manufacturer "could not convey to petitioner what both
knew it was not authorized to sell." 304 U.S., at 181.

AT&T ---> Licensee > General Talking Pictures

Pad AN TR



Quanta Computer v. LG Electronics
(3. Intel®D BR5E [ authorized sale [[Zdh -5 HY)

c mEH: VARSAEVRAZHIIZE T, IntelDEFFEITAZTHIBET HX
EL, DA RABZHBIRIZL. Intel~DLELEFEE LS TULND, Intel
FEmMAMBFITIE>TWV LD D, LGE[XIntelDEFHERFFFRL T
LVELY, ET=Master AgreementZE (THRIZEMBHEFDERN
License Agreementi@ R &7 5 RBLGEIZEFRL TLVALY,

o HOT.IntelNHFFEEZ T TV -IGEESFHZERI SR B DIRSEIE. (1)
EmEET AL, RUQ2)Quantah LGEDIE RN B ZERITE ST T B
ELIZTEE TN TLNVE o T=,

—_—
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s Ixm&k: “The authorized sale of an article that substantially embodies a
patent exhausts the patent holder's rights and prevents the patent holder
from invoking patent law to control postsale use of the article.”
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