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To sunmmari ze the opensource world in the first half of 2003, along wth
const ant increase of users and shares in server and enbedded fi el d, several
opensource enterprises have failed and the limtation of application of
opensour ce becane cl earer.

Share of Server

an enquiry about usage of Linux server (2001-2002) [1-1-1]

| DC Japan press rel ease ' Donmesti c server share trend: OS sal es share 3Q

2002
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As wel | as pooling, a part of opensource is bei ng consuned. Thi s phenonmenon
iswell observedin device driver area. Mainly because of exhaustion of fund
created at net-bubbl e age, driver quality of Linux/XFree86 seens to becone
gradual |y poorer. For exanple, slow developnent of W.AN driver of 11b/g
is often pointed. It is estimated that harewares which produced by
pr o- opensource conmpany will be selected, |ike before Net Bubble.

* Trend Case - SCO

Al t hough SCO case was reported a bit sensationally in N kkei El ectronics
2003/ 10- 13, accordingtoanenquiryto4401 Tsections of Japanese enterprise
in the sane article, the shock of the case seemto be limted.

- Positive 27. 3%
- No effect 23. 2%
- Careful 9. 8%
- Don't know wel | 39. 8%

Most readers shoul d knowabout the caseindetail, sol wouldliketoexplain
t he possible worst inpact to Japanese donestic enterprises.

(Note: the estimation is based on the infornation avail abl e by niddl e of
Cct ober)

SCO doesn't state the exact part of infringement. Known infringenent will
falls into three part of codes bel ow

(a) UNLX prior to SVR
(b) 4.4BSDLitel
(c) Contribution fromIBMSA etc. eg SMP/ XFS/ JFS. . .

Code (a) inpacts on every Linux user except on research and educati onal
pur pose. Known part of code are thought to be fromUN X 32V and are shared
by a fanmous published UNI X book called Lion (Lions' Commentary on UN X).
Whet her this part does infringe or not, seens to depend on either citation
style, technical necessity or anmount of citation.

Code (b) isthe pile of code resulted fromthe famous | aw suit bet ween BSDI
and USL, and thought to be cl eaned up and free to anyone under BSD | i cense.
SCO, however, stated that it is not permitted to divert into Linux.

This SCO s stance may inplies that their I P does not only cover Linux but
al so other BSDs, which are not direct descendants from 4.4BSD. Net BSD,



penBSD and rarely FreeBSD cone under it.

Code (c) is caused by the source code |icense agreenent of UN X system V.
Inthat agreenent, it was stated that derivative work fromUN Xwoul d bel ong
to licenser, and SCO cl ai ned that works |i ke SMP/ XFS/JFS fromIBM SG are
considered as UN X derivative, then in turn owned by SCO

(a)/ (b)/(c) arethewhol e di sputedpart of infringenent. & her one i nportant
point that relates to theseis that SCOitself distributed Li nux under GPL
under the name of Caldera. SCOinsists that GPL is not valid because the
Iicense does not reflect the will of the conpany.

Fromt hese cl assi fications, i npactsonenterprisewill fall intotwopattern,
dependi ng on whet her the conpany has UN X source codes and contributed to
Li nux.

Firstly, speaking about (c), those who are |icensed UN X source code and
have a contribution to Linux, has actual possibility of losinginsuit. A
conpany havi ng USA branch has hi gher possibility. This case | ooks |ike an
ordi nary di spute between conpani es rather than an opensource trouble.

Secondly for the other conpany and person, if Linux infringed, the |egal
saf ety basi cal | y dependsonthevalidity of GPL. If GPLwas val i das acontract,
one can conti nue to use and di stribute softwares which are permtted at the
time of contract. According to this scenario, softwares prior to version
2.4.14 were distributed by SCO and seen safe. But even in that case, for
softwares after version 2.4.14, Linux still has a subtle problem

As many people criticize, it is true that the Iicense nmanagenent of Linux
was somewhat | oose. It might be a characteristic of Bazaar devel opnent. It
isnot worthtosurpriseif Linux contained a small anount of dead copy from
a commercial UN X

O herwi se, it ispossiblethat GPLwi Il be judgedinvalid. Inthe opensource
l'i cense group of SCFTi I PA, thevalidity of GPL as a contract was soneti me
doubted too. If GPL was invalid? According to the Japanese copyright |aw
of article 113, aninfringenent only occurswhenoneknowsthat it isapiracy.

Thus the inpact to the nost domestic users should be very limted.

Even when t he i nfri ngenent turns out to betrue, Linux will soon be SCO cl ean
before the suit finishes, because SCO has to prove the extent during the
suit. After all, thosewhoactually suffers are only the group of enterprises



first suited and it will not damage nobst of Japanese users.

The CEO of SCO, M. MBride said that SCO s goal was to make Li nux nmanaged
a consortiumlike MPEG LA. It | ooks unreal.

As a single person anong the conputing society, | honestly feel |ike that
the suit shoul d be just judged an overuse of right. The real i npact, however,
seens to be the first time judgnent of the validity of GPL.

It isreally possible that GPL will be judged invalid because the rul e of
current freesoftware usagei s not soclear. Al thoughthisjudgnent may change
the future version of GPL better, it nmay al so cause anot her conf usi on anong
opensour ce conmunity.

* Trend case - Kochi Font

Anot her intellectual property right trouble of opensource is about Kochi
Font. This is a curious case because it only concern Japanese opensource
conmunity and intellectual property rights related to font are so subtl e.

Kochi was created voluntarily M. Furukawa. It is arepresentative Japanese
outlinefont andwas freely di stributed. Kochi i sw dely usedand appr eci at ed
because t he nunber of Japanese character is too many and font i s seen not
suitable for voluntary work.

Suddenly early this year, someone noticed and reported that a wdely
di stributed free 32-dot bitmap font is exactly sane as sanpl e gl yph shown
i nthe several publishedbooks, incl udi ng' Shotai wo Tukuru'. As hisresearch
proceeded, it turned out that a dead copy occurred before 1989 and the
di stribution began via comrercial BBS.

I nthe process of maki ng of Kochi, this 32-dot bitmapfont was aseed. Multiple
peopl e convertedit and M. Furukawa r ecreat e el enents of typeface, bal anced
t he t ypef ace and cr eat ed Kochi, t hough Kochi and ori gi nal 32-dot bi t map share
t he bal ance and characteristics.

Hi tachi Printing Solutions (abbreviated as Htachi PS) and Typebank are
current owner of original 32-dot bitmap font. Bei ng i nforned as above, after
a while, Htachi PS announced briefly as bel ow



(1) About right of '"Htachi TB 32-dot M ncho font'

The font was devel oped under cooperation between H tachi and TB and al |
rights are reserved. No one can devel op, publish and distribute fonts based
ontheright of 'H tachi TB 32-dot font M ncho' wi t hout pernissionfromboth

conpany.
(2) Usage on Linux

Al though the font is already used w thout perm ssion, considering and
contributing to the pronotion of Linux, we have decided to permt limted
use of the font.

According to (2), Htachi PSonly permts non-comercial usage of the font
and hence the 32-bit font i s not opensource. As this announcenent only refers
to the dead copy and not to Kochi exactly, we asked Htachi PS if Kochi
infringes H tachi'sright or not. H tachi PSresponded'yesit does' as bel ow

W have 'design rights' which are intellectual property rights being
eval uated as wel | as softwareinthe sensethat it is awork whichintegrates
every desi gn over 7000 characters based on t he uni que phi | osophy and sense.
Currently no | aw nmenti ons about that, however, we are certain that we have
some intellectual property right.

Heari ng t he stance of Hitachi PS, M. Furukawa, the aut hor of Kochi, stopped
bot h di stri buting and devel opi ng. Above i s a summary of the troubl e of Kochi
font.

Japanese are di screet to protect typeface and establishnoright withregard
to ' Copyright Law or 'Design Law but only indirect rights withregard to
"Unfair Conpetition Prevention Law .

For Kochi font, it can't be an unfair conpetition because the devel opnent
was 10 years later fromfirst dead copy and the quality is clearly inproved
frombitmap to outline.

Al t hough Kochi doesn't cause infringement, the author said 'If there had
not been a matrix which is usabl e enough, | could not devel oped Kochi. |
al so understand the effort of the original font of Typebank and H tachi.'
He announced the quit of devel opnent because of the claimfromH tachi PS.

A proposed protection of typeface can be seen in a web site of the Japan



Typogr aphy Associ ation, under title of ' Typeface ni kansuru rinri kouryou
(ethical principles ontypeface)' and ' Nozonasii typeface houteki hogo no
ari kata (ideal |egal protection on typeface)'. Those who requests | egal
protection of font doesn't seens to wi sh an i nfl exi bl e protection, because
they would have another trouble to create a derivative typeface with
i nappropriate protection.

Hi tachi PS says ' Qur wor k has val ue i nthe sense t hat desi gns are i ntegrated
basi ng on uni que phil osophy and sense'. But during mllions of copies were
di stri buted over 10 years and t he t ypef ace were shown i n several nmagazi nes,
why they couldn't find that their 'unique phil osophy and sense' had been
copi ed? O course we understand that they invested a | ot on the original
font, but is such atiny originality worth to be protected publicly?

Al t hough bot h Hi t achi PSand t he aut hor of Kochi act al ong speci ficindustri al
convention, | have to say that Htachi PS insists too much and that the
opensource pooling is very fragile.

* Trend case - Linux distribution

Inthe first half of 2003, two novenents are observed in distribution area.
One is the policy shift in developnent of Red Hat and the other is weak
recurrence t o deskt op. Needl ess to say, Red Hat i s the | argest conpany anong
commerci al Linux distributions and, regardl ess of profitability, it has a
| ot of power stocked via |IPO

The busi ness of Red Hat can be characterized with strong conmtnent to the
opensource and with i nternal devel opnment of distribution. For devel oprent
of distribution, freerides are very easy and other rel ative distributions
|'i ke TurboLi nux owe conputing resource to Red hat. (Reverse free rides can
al so be seen but few)

But recently Red Hat quitted both the rol e of central resource of conmerci al
di stribution and the sal es of package software, by | eavi ng devel opnent of
distribution to totally unknown project named Fedora Linux. Red Hat
concentrated its resource to server area.

By nowand i n fut ure Red Hat creates aserver versionof product froma nmat ured
repository of desktop version. In short, design of future version of Red
Hat Linux will be determ ned by the external project.

This policy shift can be seen as half |ose of identity of Red Hat.



Fromt he vi ew poi nt of busi ness nodel, this shift prove that single conpany
can't afford to develop a distribution in any way.

Second novenent i s observed by several rel ease of deskt op products, i ncl udi ng
Japanese Li ndows, TurboLinux Desktop and Java Desktop System from Sun
M crosystens. This weak recurrence to desktop is possibly caused by
reliability increase of OpenOifice and by the decline of Red Hat.

Al t hough such a snal | boomof desktop was seen, strong novenent of desktop
w Il occurs only after a |lot of release of commercial applications.

* Manifesto

In the Novenber election in Japan one key word becanme suddenly popul ar -
Mani festo - which is, however, already well known to old inhabitants of
opensour ce al nost over 20 years, as GN\U Mani festo.

Whereas core notivation for creating opensource software i s sel f use, sone
peopl el i ke freesoftware novenent i ntentionallyainsfor asocial revolution.
1985, at the tine of founding of FSF which is the basis of free software
novenent, GNU declared its philosophy in the formof GNU Manifesto.

Al t hough GNU Mani f est o was nodi fi ed several tines, it is still on GN\U s web
site w thout changing original shape.

Heari ng Mani festo nmay rem nd sone peopl e of ' Manifesto of the communist'
by Marx/ Engel s. But the author of GNU Manifesto, Richard Stall man, seens
to dislike to be classified into comunist. For people who know | eft w ng
econom cs, however GNU Manifesto should snell a communism Here is two
exanpl e paragraphs fromGNU Mani f est o whi ch contains a simlar point found
in Marx.

For reduction of the necessary | abour

G\U Mani f est o:

"Inthe long run, maki ng prograns free is a step toward the post-scarcity
wor | d, where nobody wi Il have towork very hardjust tonmake aliving. People
will be free to devote thenselves to activities that are fun, such as
progranm ng, after spendi ng the necessary ten hours a week on requi red t asks
such as legislation, famly counseling, robot repair and asteroid
prospecting. There will be no need to be able to nmake a living from
progr amm ng. '



Marx from' The Gundrisse' Notebook VI 1857:

' The free devel opnent of individualities, and hence not the reduction of
necessary | abour tinme so as to posit surplus | abour, but rather the general
reduction of the necessary |abour of society to a mninum which then
correspondstotheartistic, scientificetc. devel opnent of the individuals
inthe tine set free, and with the neans created, for all of them'

For estranged | abour

G\U Mani f est o:

‘...; marketing arrangenments now typically used essentially forbid
progranmerstotreat others as friends. The purchaser of software nmust choose
between friendship and obeying the law Naturally, many decide that
friendshipis noreinportant. But those who believeinlawoften do not feel
at ease with either choi ce. They becone cyni cal and think that progranm ng
s just a way of mnaking noney.'

Marx from ' Econoni ¢ and Phil osophi cal Manuscripts' 1844:

"Thus, through estranged, alienated |abour, the worker creates the
rel ati onshi p of another man, who is alien to | abour and stands outside it,
to that |abour. The relation of the worker to | abour creates the relation
of the capitalist - or whatever other word one chooses for the naster of
| abour - to that | abour. Private property is therefore the product, result,
and necessary consequence of alienated | abour, of the external relation of
the worker to nature and to hinself.’

Besi des G\U Mani festo, we al so find comuni smin copyl eft, which does not
allowa one's freedomto keep source codes secret. It is akind of ownership
of information. It also clearly forbids to cipher source codes.

If we conpared with the real gory struggle, tragedies and dignity woul d
di sappear, and born inindividualism GNUwoul d | ooked |ike a conedy of the
software i ndustry. R chard Stal | man, However, |ike Marx who grieved for own
decl i ning country which was governed by capitalism also grieves and acts
for the hackerdomwhi chis decliningwthgrow ng of the software i ndustry.

Concl uding from these characteristics, we may regard GNU as a software
conmuni st (or Marxi st) novenent. But that novenent does neither ook Iike
the communi sm under the former eastern Europe nor request a violent
revol ution but shows a kind of reality as we already observed in the
opensour ce novemnent.



People in the software industry needs to understand that there is an
i nevi t abl e sof t war e conmuni smbehi nd t he opensour ce, hal f of which consi sts
of GNU. Following this section, we try to exam ne what barrier surrounds
this Marx-like utopia of opensource.

One noti ce:

Peopl e who pronot es t he opensour ce has wi de range of directions and differs
intheideal social nodel. The opensourceisonly definedbylicenserelation
and not apt to argue the social nodel. It is not true that nost of the
opensource people is fromthe free software novenent, but, being | ead by
Richard Stall man, it nakes the biggest effort to explain the social nodel.
Therefore, for followi ng argunents, no natter howl eft wing, we regard the
free software novenent as the representative of the opensource novenent.

* Utopia of the opensource

Besi des sof t ware comuni sm the goal of the opensourceistointentionally
establish a | ayer of public software under current intellectual property
system ‘'intentionally' nmeans not passively waiting for termnation of
copyright but trying to pool into the public resource fromthe first tine
of rel ease.

M xi ng private and public software guarantees a freedomof systemsoftware
for programmer. Further nore, if public softwarewas dom nant, intell ectual
property systemwould lose its function.

This is the certain aspect of the utopia of opensource fromthe point of
vi ew of programmer. Although this is not realistic nowat 2003, in order

t o make t he poi nt obvi ous, we assune that public resource will be dom nant.

In that society, the probl emwoul d be ' How and who can support the cost of

sof tware devel opnent' . Intodetail, thisproblemsplitsintotw parts, ' Wo'
and ' How .

1. Who --- possible supporter

2. How --- disfunctionality of |ocal incentive

I nevery ar eawher e once excel | ent opensour ce appears, |icense based busi ness
col | apses andis forcedtoconvert fromhighefficiencyinvestnent toquality
of service. Area by area this brings us reduction of industry. It is
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historically inevitable. If weintendto avoidit, we woul d have to devel op
new frontier with faster speed of innovation.

But if a planned econom c systemwas invented and the cost of software
devel oprment was supported, pure software enterprise could continue and
expand publicly or privately and t he reduction of industry woul dn't occur.

Even when t he ' possi bl e supporter' was det erm ned, dependi ng on t he economi ¢
system if local incentive was gone, diversity of software would be | ost.
This is "disfunctionality of |local incentive'.

* Possible supporter of the opensource

As argued above, wi thout |Iicense nodel, the problemwoul d be ' How and who
can support the cost of software devel opnent'. Considering possible
supporter, we can introduce a classification |ike bel ow

vol unt eer

conpany/ i nvest or

associ ati on

| ocal aut onony/ gover nnent

N =

Model #1 is typical for primtive opensource. Programmers have sacrificed
their tine and efforts. Primtive opensource had been pooled slowy | ong
time this way.

Model #2 was seenin alot of entrepreneurs' attenpt ion during Net Bubbl e,
and nost of these endedinmiserablefailure. Preci se explanationisonitted
because it was al ready nentionedinthereport of | PA's ' Qpensource sof t ware
no genjou to kongo no kadai ni tuite (Trend and probl em of contenporary
opensource)’.

Several business nodels were introduced 1999 in the paper 'The Magic
Caul dron' by Eric Raynond, whose core 'technol ogy' is opensource, but nost
of these obviously failed. Wth the bitter experience, we have to concl ude
that conpani es and i nvestors can not be supporters of opensource, even in
the short run. Conpanies and investors can only support via peripheral
busi ness. It should be said a type of corporate sponsorship for a cost of
public infrastructure.

Model #3 is new. This is a nodel that a devel opnent i s sponsored and accords
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with the specific interest of non-profitable association. In Japan, only
the ORCA project is known, which is sponsored by Japan Medi al Associ ati on.
ORCA is young project yet and it is too early to determ ne the success of
t hi s nodel .

Model #4 is by | ocal autonom es and governnments. Mich attentionis paidfor
it just because people feels that the utopia of opensource depends on
government al assi stance after many failures of conpanies and investors.

G\U Mani festo already nentions an exanpl e of governmental assistance as
Software Tax. This is a taxation that peopl e have to pay specific percent
of price of conputer andthe governnent gi vesthistoanagency. GNUMni festo
nmenti ons NFS as an agency, but it would be thought FSF.

Actual |y, existing nations do neither adopt conplete free conpetition nor
conpl et e pl anned econony but keep bal ance bet ween freedomand wel f are. Hence
we can not easily refuse G\NU s proposal but this doesn't seemtoberealistic.
In addi tion, current governnmental investments are mainly for utilization
of server and client and not for devel opnent.

As shown in this section, 'possible supporter' is an unsol ved problem
I f the opensource keep to spread without a novel turn, it would be highly
possi bl e that pure software industry will gradually reduce.

* Disfunctionality of local incentive

Even i f 'possible supporter' was determ ned, under a econom c systemlike
Sof tware Tax in GNU Mani festo, software woul d be only produced accordi ng
to programmers' interest.

This is critical because once a segnent of software market i s dom nated by
opensource, |icense-based softwares can hardly survive and softwares from
| ocal incentives are rarely born.

Thi s probl emcan be only solved with a sweat economi c system Again in G\NU
Mani festo, you can find the section titled 'Wy Al Conputer Users WII

Benefit' in which benefit for average users is explained in plain words.

But it only explains efficiency of planned economics and | acks anal ysi s
whet her the benefit fromshare exceeds diversity of software fromlicense
nmodel .
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During Net Bubble, in order to bridge custoners' denmand and devel opers'
effort, mediator's business nodes were attenpted but all failed. If sone
excel l ent pre/post-evaluation of project was taken, governnent and
associ ation mght be able to produce diversified softwares.

For further anal yses, you need to consi der both on i ncentive of opensource
devel opers and on converti bl e opensource frompublic to private |ike BSD
license software. But at least we can say that the problem of
"disfunctionality of local incentive' will certainly occur with software
i censed under GPL-Ilike |icense.

* Infringement with standardization

| mentioned recent two troubles on intellectual property right. Not only
in regard with copyright but with patent, unintentional infringenent
troubl es are reported periodically.

Peopl e in the conputer industry may feel a kind of unfairness agai nst SCO
That feeling is for the way of conpetition: once it publicly spread its
technology and later it make the technol ogy back to private, whereas it
is aware of what it does.

How about Kochi ? W have conpl ex feeling that opensource side had injustice
about dead copy and Hitachi PS insists its right too much.

Al t hough these seens to be opensource specific risks, when you | ook at
troubles of patent's infringenent, you will notice that infringenment of
standard technol ogy occurs in the sane schene.

T.4 Fill trouble
G F trouble
VESA troubl e
JPEG troubl e

T.4 Fill trouble is the case that in 1992 | owa Uni versity pointed out that
CCa TT' s recomrendat i on X. 39 (namel y G3 of FAX) infringedits patent acquired
by a graduate student and it sued two Japanese conpanies. It was reported
0 be settled with paynent of |icensee fee.

G F trouble is that once UNI SYS had unofficially stated not to apply G F
patent for non conmercial use in 1994 but later in 1999 it suddenly started
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to claimfor |icense against web sites as far as web technol ogy spread.

VESA trouble is that just after the VESA group finished the process of
standardi zation in 1992, Dell Conputer announced that VESA infringed its
patent, whereas Dell Conputer was a nmenber of it. In VESA nenbers were
obligedtoopenacquiredpatents. FTCsoonstartedthetrial andDel | conput er
settl ed FTC charges in 1995.

JPEG trouble is the recent one: in 1994 the joint group of ISQITUT
had standardi zed inmage format as the recommendations T.81 and in 2002
suddenl y For gent Networ ks startedtocl ai mi nfringement andtoforcelicense.
It was reported that several conpani es incl udi ng SONY agreed on | i cense and
Forgent Networks is expanding its business.

These four troubl es al | share the common characteristics: At the first stage
of standardi zation, the technol ogi es are seen seen/ public and not cl ai ned
any right except the pl anned patent pooling, and after the technol ogi es get
spread, sonmeone try to force license. This schene is the sanme in case of
SCO and unfortunately will be the same in the future infringenent of the
opensour ce.

Back t o t he vi ewpoi nt of the opensource, if it was not a standard t echnol ogy,
woul d some pr obl emhappen? Suppose t hat sone peopl e or conpany r el eases new
opensour ce software, and after awhile, athird party recogni zes and cl ai ns
rights and conpensation onit. In this case, this third party |ooks |ike
act fairly and the inpact on the industry is snall enough.

Thus, we can say that the exact risk of unintentional infringenent is not
about the opensource but about standard technol ogi es.

* Opensource as the implementation of standard technologies

As the network bases on nutual dependency of standard technol ogy and the
conputer network socially grows, the inpact of confusion of standard
technol ogy gets bigger and bi gger. Whether clainers have justice or not,
a trouble related to standard technol ogi es pushes the know edge worker's
society into disorder. Cbviously, a stabilizing device is required.

True economi cal val ue of opensource doesn't cone fromfree of charge. As

| menti oned above, whether it i s changed per nachi ne or not, isjust aproblem
of econom cal nodel. Rather, true econom cal val ue of opensource is that
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it is the inplementation of standard technologies. It is needless to
enphasi ze hi gh val ue of standard technol ogy |ike TCP/IP or \Wb.

Current nodel s to process standard technol ogy typically falls into bel ow

exactness open probability

De-dure standard o o —
De-facto standard — X O
Consortium o O X

De-dure standard is a nodel that official organization researches and
determ nes strict specifications like IEEE, ITUT, 1SO or JIS De-facto
standard is a nodel that a standard is nade as a result of conpetition anmong
industry. Consortiumis a nodel that conpanies entrust their technol ogies
to the conmittee which det erni nes speci fication bal anci ng bet ween el enent al
technol ogies. |If we supposed the Internet standard to a derivative of
de-facto, al nost every contenporary standardi zi ng process would fall into
one of above three or its derivatives.

Every nodel has nerits and denerits. De-dure standard is strict enough but
sometime beaten by De-facto standard. De-fact standard is an official
recognition of the present status but sometinme a result of unbal anced
conpetition. Consortium soneti nes beconmes an antitrust matter.

But the point is, whenever any nodel is chosen, opensources can function
as a strong pronoti ng device of standard. For exanple, OHCl specification
expl ai ns howUSB hub acts in G 1i ke codes, or youcan utilize existingsanple
i npl ementation of PNG or TCP/IP.

One of characteristics of standard technology is that is it not brand new
but made of existingtechnologiesandthusitisverydifficult toconpletely
elimnate private property, when the technologies conmes to the
state-of-the-art. This is significant point for success of de-dure or
consortium standard.

If we could protect the opensource which is a inplenmentation of standard

technol ogy sothat we could assurethat it is freefromprivateintellectual
property, the process of standardization would be highly stable.
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* A proposed amendment

| dare to show an anendnment of the current intellectual property system
even though I amnot | egal professional. This amendnent tries to classify
the public resource as public domai n according to the enough ti ne passi ng.
In the concrete, we need to change two articl es bel ow

o article 51 of copyright |aw of Japan (terns of protection)

"(2) Copyright shall continue to subsist until the end of a period of fifty
years foll ow ng the death of the author (or follow ng the death of the | ast
surviving co-author in the case of a joint work; the same shall apply in
paragraph (1) of the next Article), unless otherwise provided in this
Section.'

Fol l owi ng (2), adds bel ow.

"(3) Notwithstanding (2), copyright shall term nate when copies of work
are distributed without exercising right over enough period.'

Same additions to article 52/53/54.

o article 67 of patent |aw of Japan (Term of patent right)

"(1) The termof the patent right shall be 20 years fromthe filing date
of the patent application.'

Following (1), (2), adds bel ow

"(3) Notwithstanding (1), The patent right shall term nate when patented
invention is publicly used w thout exercising right over enough period."'

The point isthat theintellectual property right positivelyterm nates when
the property isvirtually public domain. Under this anendnent we can benefit
the stability of public resource at the cost of property owner. He/ she cones
to have to keep his/her eye on it. As automatic information extraction
technol ogi es of text/image/sound mature, it becones easier to find out
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i nfringement anong public resource. In addition, the nost suitable one who
have to pay attention to infringenment shoul d be neither |icensee nor user
nor government nor any other third party but the owner hinsel f who benefits
fromthe property.

W need nore argunent s about the condition of 'public distribution/use' or

" enough period' but 'distribution viaweb over two years' nmay be one |ine.

Only with this quantitative change of system all cases and troubles |

nenti oned above can be avoided and owners still keep rights to claim
conpensation for danages as far as owners exercise rights. W al so expect

poi nting out of infringement during early stages of standardi zati on before
i mpacts grow.

At first glance you m ght take this amendnent as decrease of intellectual
property rights, but it actually conmes fromfree conpetition: 'If the owner
can't notice that his/her property is w dely usedin softwares or products,
hi s/ her property right is just obstruction for free conpetition.' Fromthe
poi nt of viewof nation'sstrategyfor industry, it isevenclosetopropatent

policy.

Further, fromthe begi nni ng, the di sappearing property does not accord with
the purpose of intellectual propertylaws : tocontributetothe devel opnent
of culture and industry.

There m ght be a side effect that opensource softwares also enter public
donmai n after ' enough period' including GPL, which contains too | arge | egal
gray zone. Thus, stabler utilization of opensource m ght be al so expect ed.

* Conclusion
The ut opi a of opensource is surrounded by three walls.

First wall is the fact that the opensource defined by |icense cannot be a
st abl e enough resource without explicit protection of |law. As scale of
sof t war es cones bi gger and as t echnol ogi es ar e nor e st andar di zed, the i npact
of unintentional infringenent gets bi gger and bi gger al ong wi t h paynent of
conpensation. Thi s probl emnearly comes real because t he opensource becones
a pronoting device of standard technol ogy.

Beyond first wall, there aretwo walls yet : probl emof ' possi bl e supporter’
and probl emof 'disfucntionality of |ocal incentive'. Freedomof progranmmer

17



is not directly connected to social benefit. No econom c device is found
yet to bridge. So we have to take the ordinary conclusion that it is the

best way t o bal ance t he conpetiti on between public softwares and proprietary
sof t war es.

Wth a rash exanpl e anendnent, | proved that the first of three walls is
easily breakable by not qualitative but only quantitative changing of
intel |l ectual property system Every tine when we face the troubl e |ike JPEG
or SCO | imagine that it is essential to protect public resource as well
as private property.
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